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Dispute Resolution – General

The Dispute Resolution process recognizes that from time to time issues will require review and interpretation regarding material testing.  The following process sets out a progressive approach to ensure that such issues are dealt with in a fair and timely manner. The dispute resolution process neither diminishes nor supersedes the authority of the Engineer as described in MnDOT’s Standard Specifications for Construction.    

It is intended that wherever possible, issues shall be addressed and resolved at the project level.  This will ensure that the vast majority of issues are resolved by those responsible for the day to day contract activities. 

Dispute Resolution – Material Testing

Resolving disputes sometimes can be a time consuming process.  It is necessary that the quality of products be determined as soon as possible to minimize the risk of producing material that does not meet specification requirements.  Correction of problems and performance of the final product should be the primary objective of the resolution process. 

To this end, and consistent with the specifications, out of tolerance variations between MnDOT and contractor test results may be sufficient cause to cease further production until the cause for the discrepancy is found.  Similarly, limited production may be necessary while corrective measures are pursued.  

To avoid the possible perception of bias in resolving differences between parties, the concept of using a third party may be used to resolve these differences.  In the technical field of testing, this is viewed as identifying and resolving differences obtained using objective measurements rather than a negotiation process.  The following is the recommended approach to the resolution process:

1)
Use of Mn/DOT Office of Materials and Road Research Laboratory (M&RR Lab) or an AASHTO accredited Mn/DOT District Lab as Third Party.


The third party should not be involved with either the QC or acceptance processes.  The M&RR or District Lab should be viewed as an “unbiased” source although technically not totally independent of both parties.  The M&RR Lab is charged with the development of the IA Program and thus may be in the best position to act as the third party. Additionally, the Department has the responsibility to decide the acceptability of the material. When the dispute involves the M&RR Lab, an AASHTO accredited Mn/DOT District Lab can act as the third party.

2)
Cost of Resolution


In principle, the determination of “who pays” for the additional testing will depend on the ultimate resolution of the test discrepancies.   If the additional testing and investigation indicates that the Department’s tests are correct, the contractor will pay the cost of the investigation.  Likewise, if the additional testing and investigation indicates that the Department’s tests were not correct, the Department will pay the cost of the investigation.  
If both the Department’s and the contractor’s tests are found to be incorrect, the costs will be equally shared between the parties.


In the case of the M&RR Lab acting as the third party, the agency will establish a fixed cost for performing various tests based on historical cost records.

3)
Split Samples


The use of stored split samples for both contractor and Department tests should be used when the nature of the material being tested allows.  The split samples can be discarded after final determination of lot payment is agreed upon.  Where the use of split samples is not possible or impractical, the dispute resolution investigation will use the best information possible related to the final product quality.

Procedure for Dispute Resolution

The steps shown below are appropriate when (A) a comparison of the test results between the Contractor and the Department differs to such a degree that there is consideration of material rejection or need for corrective work, imposition of a disincentive, or denial of an incentive; and (B) the appropriateness of the test method is not in question.

Step 1:
Preliminary Project Investigation


The Department has established an ongoing procedure to compare the Contractor’s QC test results and the Department’s test results.  This procedure is based upon applying the AASHTO or ASTM multilaboratory precision allowances for each test and/or applying allowable differences (tolerances) between Contractor and Department test results as listed in the Contract. The Combined States Binder Group tolerances shall be used for asphalt binders.

When the project level statistical comparison indicates that the Contractor’s and Department results are dissimilar, appropriate review of sampling procedure, testing procedures, testing equipment, and computations will be performed by project personnel responsible for Quality Assurance program and the Contractor.  The intent of this investigation is to ensure that the proper procedures are followed, equipment is properly calibrated and functioning, and that computational errors are eliminated.  If problems are found, corrective action should be taken.

Step 2:
Third Party Investigation


When Contractor QC results and Department results are dissimilar and the preliminary project investigation does not identify the reason for the dissimilarity, the situation should be forwarded to the Department’s designated third party for a more thorough investigation.  The third party will be the M&RR Lab or an AASHTO accredited Mn/DOT District Lab.


The third party should examine:

a)
Past similar/dissimilar comparisons for the disputed item to identify any particular trends;

b) The results of the preliminary project level investigation; 

c)
The results of the IA Program

The third party should then use  “referee” or “set aside” split samples, or, when split samples are not available, new samples, for testing to compare results for these samples with the Contractor’s QC test results and the Department’s test results

The third party will judge the results obtained from the split samples or new samples to determine whether the Contractor’s or Department’s initial test results more accurately represent the particular material property that is being tested for, and make a recommendation regarding this determination 

Step 3:       Board of Dispute Resolution

When preliminary project investigation (Step 1) and third party investigation (Step 2) do not resolve the dispute, the Contractor and/or the Department may request a decision by the Board of Dispute Resolution (BODR).  Either party may submit a written request to the Director of the Office of Materials and Road Research for review by the BODR.  The request shall also briefly summarize the dispute.  The Director will have the discretion to deny the request for review by the BODR if the request is determined to be without merit based on the findings of Steps 1 and 2.

If the Director approves the request for review by the BODR, the Director will convene that group who will be responsible to resolve the disagreement. The BODR will consist of three individuals.  The Department will select one member, the Contractor will select one member, and together the Department and Contractor will mutually agree on a third member. 

The BODR will review all findings from Steps 1 and 2 to make a recommendation regarding acceptance of the material.  The BODR may require Steps 1 and 2, or portions thereof, to be rerun before a final decision is made.  Final resolution will be determined by a majority vote of the three individuals.  Each individual is required to vote.  

The Board of Dispute Resolution will make all attempts to expedite the decision making process, however, insufficient or inadequate information in Steps 1 or 2 may extend this process.

Costs incurred with establishing the BODR will be shared equally by both parties, regardless of the final decision.
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